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immediately be arrested and taken 
into custody by the district director 
initiating the removal. An alien classi-
fied under the provisions of section 
101(a)(15)(S) of the Act who is deter-
mined, pursuant to a warrant issued by 
a district director, to be deportable 
from the United States shall be re-
moved from the United States to his or 
her country of nationality or last resi-
dence. The agency that requested the 
alien’s presence in the United States 
shall ensure departure from the United 
States and so inform the district direc-
tor in whose jurisdiction the alien has 
last resided. The district director, if 
necessary, shall oversee the alien’s de-
parture from the United States and, in 
any event, shall notify the Commis-
sioner of the alien’s departure. 

(d) Withholding of removal. An alien 
classified pursuant to section 
101(a)(15)(S) of the Act who applies for 
withholding of removal shall have 10 
days from the date the Warrant of Re-
moval is served upon the alien to file 
an application for such relief with the 
district director initiating the removal 
order. The procedures contained in 
§§ 1208.2 and 1208.16 of this chapter shall 
apply to such an alien who applies for 
withholding of removal. 

(e) Inadmissibility. An alien who ap-
plies for admission under the provi-
sions of section 101(a)(15)(S) of the Act 
who is determined by an immigration 
officer not to be eligible for admission 
under that section or to be inadmis-
sible to the United States under one or 
more of the grounds of inadmissibility 
listed in section 212 of the Act and 
which have not been previously waived 
by the Commissioner will be taken into 
custody. The district director having 
jurisdiction over the port-of-entry 
shall follow the notification procedures 
specified in paragraph (c)(1) of this sec-
tion. A district director who has pro-
vided such notice and who has been ad-
vised by the Commissioner that the As-
sistant Attorney General, Criminal Di-
vision, has not objected shall remove 
the alien without further hearing. An 
alien may not contest such removal, 
other than by applying for withholding 
of removal. 

§ 1236.5 Fingerprints and photographs. 

Every alien 14 years of age or older 
against whom proceedings based on de-
portability under section 237 of the Act 
are commenced under this part by serv-
ice of a notice to appear shall be 
fingerprinted and photographed. Such 
fingerprints and photographs shall be 
made available to Federal, State, and 
local law enforcement agencies upon 
request to the district director or chief 
patrol agent having jurisdiction over 
the alien’s record. Any such alien, re-
gardless of his or her age, shall be pho-
tographed and/or fingerprinted if re-
quired by any immigration officer au-
thorized to issue a notice to appear. 
Every alien 14 years of age or older who 
is found to be inadmissible to the 
United States and ordered removed by 
an immigration judge shall be 
fingerprinted, unless during the pre-
ceding year he or she has been 
fingerprinted at an American consular 
office. 

§ 1236.6 Information regarding detain-
ees. 

No person, including any state or 
local government entity or any pri-
vately operated detention facility, that 
houses, maintains, provides services to, 
or otherwise holds any detainee on be-
half of the Service (whether by con-
tract or otherwise), and no other per-
son who by virtue of any official or 
contractual relationship with such per-
son obtains information relating to 
any detainee, shall disclose or other-
wise permit to be made public the 
name of, or other information relating 
to, such detainee. Such information 
shall be under the control of the Serv-
ice and shall be subject to public dis-
closure only pursuant to the provisions 
of applicable federal laws, regulations 
and executive orders. Insofar as any 
documents or other records contain 
such information, such documents 
shall not be public records. This sec-
tion applies to all persons and informa-
tion identified or described in it, re-
gardless of when such persons obtained 
such information, and applies to all re-
quests for public disclosure of such in-
formation, including requests that are 
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the subject of proceedings pending as of 
April 17, 2002. 

[67 FR 19511, Apr. 22, 2002] 

§§ 1236.7–1236.9 [Reserved] 

PART 1238—EXPEDITED REMOVAL 
OF AGGRAVATED FELONS 

AUTHORITY: 8 U.S.C. 1228; 8 CFR part 2. 

§ 1238.1 Proceedings under section 
238(b) of the Act. 

(a) Definitions. As used in this part 
the term: 

Deciding Service officer means a dis-
trict director, chief patrol agent, or an-
other immigration officer designated 
by a district director, chief patrol 
agent, the Deputy Executive Associate 
Commissioner for Detention and Re-
moval, or the Director of the Office of 
Juvenile Affairs, so long as that person 
is not the same person as the Issuing 
Service Officer. 

Issuing Service officer means any Serv-
ice officer listed in § 1239.1 of this chap-
ter as authorized to issue notices to ap-
pear. 

(b) Preliminary consideration and No-
tice of Intent to Issue a Final Administra-
tive Deportation Order; commencement of 
proceedings—(1) Basis of Service charge. 
An issuing Service officer shall cause 
to be served upon an alien a Form I– 
851, Notice of Intent to Issue a Final 
Administrative Deportation Order (No-
tice of Intent), if the officer is satisfied 
that there is sufficient evidence, based 
upon questioning of the alien by an im-
migration officer and upon any other 
evidence obtained, to support a finding 
that the individual: 

(i) Is an alien; 
(ii) Has not been lawfully admitted 

for permanent residence, or has condi-
tional permanent resident status under 
section 216 of the Act; 

(iii) Has been convicted (as defined in 
section 101(a)(48) of the Act and as 
demonstrated by any of the documents 
or records listed in § 1003.41 of this 
chapter) of an aggravated felony and 
such conviction has become final; and 

(iv) Is deportable under section 
237(a)(2)(A)(iii) of the Act, including an 
alien who has neither been admitted 
nor paroled, but who is conclusively 

presumed deportable under section 
237(a)(2)(A)(iii) by operation of section 
238(c) of the Act (‘‘Presumption of De-
portability’’). 

(2) Notice. (i) Removal proceedings 
under section 238(b) of the Act shall 
commence upon personal service of the 
Notice of Intent upon the alien, as pre-
scribed by §§ 103.5a(a)(2) and 103.5a(c)(2) 
of 8 CFR chapter I. The Notice of In-
tent shall set forth the preliminary de-
terminations and inform the alien of 
the Service’s intent to issue a Form I– 
851A, Final Administrative Removal 
Order, without a hearing before an im-
migration judge. The Notice of Intent 
shall constitute the charging docu-
ment. The Notice of Intent shall in-
clude allegations of fact and conclu-
sions of law. It shall advise that the 
alien: has the privilege of being rep-
resented, at no expense to the govern-
ment, by counsel of the alien’s choos-
ing, as long as counsel is authorized to 
practice in removal proceedings; may 
request withholding of removal to a 
particular country if he or she fears 
persecution or torture in that country; 
may inspect the evidence supporting 
the Notice of Intent; may rebut the 
charges within 10 calendar days after 
service of such Notice (or 13 calendar 
days if service of the Notice was by 
mail). 

(ii) The Notice of Intent also shall 
advise the alien that he or she may 
designate in writing, within the rebut-
tal period, the country to which he or 
she chooses to be deported in accord-
ance with section 241 of the Act, in the 
event that a Final Administrative Re-
moval Order is issued, and that the 
Service will honor such designation 
only to the extent permitted under the 
terms, limitations, and conditions of 
section 241 of the Act. 

(iii) The Service must determine that 
the person served with the Notice of In-
tent is the person named on the notice. 

(iv) The Service shall provide the 
alien with a list of available free legal 
services programs qualified under 8 
CFR part 1003 and organizations recog-
nized pursuant to 8 CFR part 1292, lo-
cated within the district or sector 
where the Notice of Intent is issued. 

(v) The Service must either provide 
the alien with a written translation of 
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